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Digests of Recent Opinions 


COMMISSIONS — BROKERS — 
Purchaser is not, without 
more, liable to broker for loss 
of commission from seller re- 
sulting from purchaser's re- 
fusal to perform contract of 
sale. 

—There is generally no implied 
promise by a prospective pur- 
chaser of realty to pay a brok- 
er for locating suitable property 
and this is especially so where 
a commission payable by the 
seller was provided for. 

BROKERS — STATUTE OF 
FRAUDS — An oral contract 
by a prospective purchaser en- 
gaging a broker does not come 
within the statute of frauds. 
Digested from an opinion by 

Masucci, J.S.C. (assigned) rend- 
red Dec. 7, 1959. Superior Court 


Law Div Fanner v. ‘Ciraldo. F 
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Notice To The Bar 


The Supreme Court consid- 
ers that it is improper for at- 





t ng in the 

UI ent gifts or gra- 
tuiti irt clerks, attend- 
ants ther court officers or 


rhe cooperation of 

11] mem f the Bar in this 
egard will appreciated. 
Edward B. McConnell, 

: strative Director 











Pass On Claim For Credit 


On Sentence For Time 
On Probation 


7. 0a" . , Vitriny yl’e 13}  areru 
Wher Individuals ilberty 
is restrained by an act of an of- 


1utl ercise restraint 
such is entitled to 
-redit veriod of that re- 
Str t i service of his 
senten Applying this rule, the 
U.S. Court f Appeals for the 
Third ircuit held that where 
defendant i been placed on 

Inder a prior sent- 


ed on bail pend- 
second sent- 
Which he was 
red rt after such 
e, t is probation officer, 
y could 

second 





The 1 wa rendered 
Dec. 9, 19 n Binion v. O’Brier 
N l } pinion by Judge 


Opinions Approved 
For Publication 


December 8 to 14, 1959 


VOTE: ¢ f the opinions listed 
ent to each county 

au ny member of the bar 
may ea y of the opinion in 
ny | ise, without charge, 
Clerk of the Su- 


tate House Annex, 


SUPREME COURT 


Appeals 


None 


Petition for Certification 


Knight v. Cohen, 56 N. J. Su- 


per. 5l€ 


SUPERIOR COURT 
APPELLATE DIVISION 


Manning y. Public Service Elec 
& Gas Co A-458-58, decided 
Dec. 4 


Affirmed judgment entered on 
veraict ol ise where judg- 
been directed 

thout subn 
Plaintiff masonry 
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“Landlord Liable For Injuries To Tenant's Family 
From Breach Of Covenant To Repair 


Court Reviews Landlord's Liabil- 
ity to Persons On Demised Prem- 
ises; Clyne v. Helmes Overruled 

The New Jersey Supreme Court, 

an opinion by Justice Fran- 
cis, reviewed the development of 
the law relative to a landlord’s 
liability for injuries to persons 
on demised premises, and held 
that a landlord who covenants 
to keep or place the demised 
premises in repair is liable to 
all persons on the premises with 
the tenant’s consent who are in- 
jured as a result of the land- 
lord’s negligent failure to repair. 
In so doing, the court expressly 
overruled the doctrine of Clyne 
v Helmes, expressed in 1898, that 
privity of contract between the 
landlord and the injured party 
was necessary to a recovery for 





Suggests A.B.A. Title 
Insurance Plan 


Proposal Aimed at Enabling 
Attorneys to Compete With 
Title nian 


Alexander ‘Le vchuck, a mem- 
ber of the New Jersey Bar, has 
submitted a proposal to the Real 
Estate Committee of the Ameri- 
can Bar Association, that the 





Association operate a plan of is- 
uing title insurance through 
its members w f nd ob 
jective of re d holding 
for attorneys mu if the title 
VOrK nOoW gol title ym - 


The proposal and the plan he 
ubmitted reads as follows 





the diminishing re of k 
yers in title wainst the 
i sing, SI title com- 
Ss ln tit 
is unnecessary to discuss 


the problem. It seems unlikely 
that at one time or another, 
every lawyer has not reflected 
on this trend. An excellent ar- 
ticle appears in the August, 1959 

»f the American Bar Asso- 
‘iation Journal, on the approach 
to the question by Florida At- 


torney The ar e indicates 
t t other bar assoc 1ons Nave 
made milar effort 
To problem, one must 
lirst ne 1uses for Its 
e. I that one of the 


m for a demand 
r title work by title companie 
nancial se- 


e insurance 





is the tremendous f 
curity offered by tit 
issued by these companies 
gainst the comparatively mea- 
security represent- 
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tinanclal 


‘Continued on page 8, col. 4) 





S.E.C. Motion To Dismiss 
Chapter XI Proceeding 
Properly Denied 


An application by the S.E.C 
to dismiss a Chapter XI pro- 
ceeding unless the debtor brings 
a Chapter X proceeding, which 
would involve appointment of a 
disinterested trustee and investi- 


di 
‘gation into the previous opera- 


tion of the debtor corporation 
before a plan for rehabilitation 
could be submitted, is addressed 
to the discretion of the trial 
judge ard such application is 
properly denied in the absence 
of some foundation for a claim 
of mismanagement. This was 
the holding of the U. S. Court of 
Appeals for the Third Circuit in 
the Matter of Lea Fabrics, No 
13054, opinion by Goodrich, C. J 
filed Dec. 8. 





such breach of contractual duty. 

The court also reiterated the 
rule that even in the absence 
of a covenant to repair, a land- 
lord is liable for failure to dis- 
close to the tenant Known con- 
cealed dangerous conditions 
which result in injury to the 
tenant or members of his family. 

In the case before the court, 
Faber v Creswick, No. A 19, Sept 
Term 1959, decided Dec. 7, 1959, 
Mr. Faber had leased a one fam- 
ily dwelling from Mr. Creswick, 
] providing that the 
landl rd would “have the house 
thoroughly clean and in good 
order and repair at the begin- 
ning of the lease.”’ The proofs 
were to the effect that Mr. Cres- 
wick had finished the attic him- 
self and had covered over a part 
of the open stairwell leading to 
the attic, at the attic floor level, 
with a section of sheet rock. The 
sheet rock collapsed under Mrs 
Faber’s weight as she walked 
across it. The trial court, rely- 
ing on Clyne v Helmes and cases 
following it, dismissed Mrs. Fa- 
ber’s action for personal injur- 
ies and, consequently Mr. Faber’s 
derivative action per quod 

In reversing, the Court said 





At early common law, when 
an owner leased premises, there 


was no implied covenant of ha- 
bitability, no implied warranty 
that they were fit or suitable 


for any particular purpose. The 
doctrine of caveat emptor was 


pplied, the transaction being 
likened to a sale of an interest 
! ind. No duty on the part 
of the lessor to repair or main- 
tain the premises arose out of 
the relationship of the parties 
If such a duty came into exis- 
tence, it was because of express 


provision in the instrument of 

rental. In the absence of an a- 

greement to this effect, the ob- 

ligation to maintain and to re- 

pair devolved upon the tenant 
Citing cases) 

“Originally, even where the 
lease or rental agreement con- 
tained a covenant by the land- 
lord to repair, judicial construc- 
tion in the majority of jurisdic- 





ry 
tions sharply limited the remedy 
.fforded for disregard of the un- 
dertaking. The action against the 
defaulting landlord was = — d 
trictl i one for brea of 

yntrac “he ex pone mea- 





re of damages was applied and 


| 
recovery was confined to the 
»f making the particular re- 
pair. The law took no cognizance 
of the fact that injuries oan 


+ 


o the ten- 
e failure of 


(=) 


performance (Citing cases) 

“A number of years ago New 
Jersey recognized the obvious 
fact that if a compact to repair 
t honored by the ljandlord, 


no 
injury is likely to result to the 
tenant. And our courts espoused 
the legal concept that wher 


such failure eventuates in in- 
jury, a cause of action arises in 
tort. That is, where there is a 
I gent omission to perform 
the duty thus assumed, liability 
rises for proximate consequen- 
ial injuries suffered by the ten- 
ant (Citing cases). The Re- 
statement of Torts, $357, adopt- 
ed this view in 1934. In more 
recent years, many _  jurisdic- 
tions joined the movement to- 
ward the theory of responsi- 
bility in tort and in 1946, when 
the Annotation at 163 A.L.R. 
300, 315, was written, it was re- 
garded as doubtful that a ma- 
jority of the states still limit 
the action to one in contract 
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DIGESTS OF RECENT OPINIONS 





EVIDENCE Statements in, 
hospital record history as to! 
cause of injury are only ad- 
missible to establish causal | 
connection if supplied or made 
by the patient so as to come 
within the treating physician 
or res gestae rule. 

Digested from an opinion by | 
Haneman, J. A. D. rendered Dec. 
7, 1959. Appellate Div. Kasiski v. 
International. For appellant — 
John J. Monigan, Jr. (Stryker, | 
Tams & Horner, attys. Howard 
G. Wachenfeld on the brief). | 
For appellee Louis Winer. | 

Respondent appeals from a 
judgment of the County Court 
affirming an award of compens- 
ation to petitioner for the death 
of her husband. 


Decedent was found uncon- | 
scious at his place of employ- 
ment on June 25, 1953 and on} 


July 28 died from the results of 
a ruptured congenital mycotic 
cerebral aneurysm. Petitioner 
contended death resulted from a 
coughing spell caused by inhala- 


tion of dust while loading a 
starch adhesive machine. The 
sole testimony linking the em- 
ployment to the collapse and 


demise came from Dr. Stellar, a 
physician who treated decedent 
at St. Joseph’s Hospital. The 
Hospital record set forth in Dr. 
Stellar’s handwriting that there 
had been a “sudden onset 36 
hours ago when coughing dust 
at place of work”. This notation 
was in the “chief complaint” 
Decedent entered the 
still unconscious on 


column 
hospi‘al 
June 26. 
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Dr. Stellar had no independ- 
ent recollection of what had 
transpired and based his testi- 
mony on the written case his- 
tory as a memorial of what had 
actually occurred. He could not 
recall from whom he had gotten 
the history but testified that on 
the basis of the hospital record 
he believed he had gotten the 
statement of the coughing epi- 
sode from decedent during a 
short period when he had re- 
gained consciousness 

Held: The problem is whether 
petitioner established that de- 


cedent was the source of Dr. 
Stellar’s information incorpor- 
ated by him into the hospital 


record referring to the coughing 
of dust. 

Testimony such as this is ad- 
mittedly hearsay. If, however, it 
satisfies the tests of trustworth- 
iness and necessity it may be 
admissible in evidence as an ex- 
ception to the hearing rule either 
as part of the res gestae or 
information given a_ treating 
physician by his patient which 
is relevant to the physician’s 
diagnosis or treatment. But, such 
statements, be admissible at 
all, must come from the mouth 
of the patient. 

From a review of the 
hospital record relative to the 
history and from the examina- 
tion and examination 
Dr. Stellar, this court finds 
petitioner failed to tie the 
ployment to the accident 
cause: first there was no 
petent proof that the statement 
about coughing came from de- 
cedent to the doctor so 


as 


& 






to 
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Ol 
he 
the 
ei- 


be- 


cross 


com- 
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as W 


| bring it under the treating phy- 


sician rule; second the failure 
to prove who made the state- 
iment and circumstances §sur- 
rounding its utterance preclude 
its admissibility under the res 
gestae rule, and third assuming 
it was made by decedent there 


is no proof it came before deced- 


ent had time for reflection so as} 
to bring it within the res gestae 
rule. 

teversed 

Freund, D. dissenting, 


J. A. 
t jority that the 
rd notati 


establish 


agrees with 
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cause could 
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ht nan ting 
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only if the refer 
under the 
physician” exception 
to the hearsay rule and that this 
in turn depends on whether the 
source of the reference wa: 

decedent, hat on the 


Was 


-" 


i € 





but finds th n t 
record the evidence preponder- 
in favor of 


that the doctor received the com- 


ates the conclusion 
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munication directly from deced- 
ent and that petitioner sustain- 
ed the burden of proving that 
the cause of death was work 
connected. 





BAILMENTS — In a bailment 
for mutual benefit, bailee is 
liable to bailor for damage re- 
sulting from failure to exer- 
cise reasonable care for safe- 
keeping of object bailed. 

—Where goods bailed are dam- 


aged while in possession of 
bailee, procedural presump- 
tion of negligence arises re- 
quiring bailee to come for- 
ward with evidence showing 
damage occurred from cause 


other than its negligence or 
that it exercised due care but 
burden of proof of negligence 
and proximate cause remain 
on bailor throughout. 

—When bailee comes forward 
with proof of due care, pre- 
sumption of negligence aris- 
ing from bailment and dam- 
age loses its probative effect. 

EVIDENCE — NEGLIGENCE — 
Violations of an_ ordinance 
germane to the hazard involv- 
ed have the same evidential 
force in permitting an infer- 


ence of negligence as _ viola- 
tions of a statute. 
EVIDENCE — Within _ limita- 


tions, the existence of a condi- 
tion at one time will sustain 
an inference that it continued 
to a later time and the value 
of such inference is for the 
finder of the facts, under con- 
trol of the court. 

—Held, on facts, there was no 
error in permitting jury to de- 
termine likelihood of contin- 
uance of condition in Dec. that 
existed in May. 
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| EVIDENCE — DAMAGES—Own- | 


er of automobile may be per- 
mitted to testify as to value 
though not an expert, under 
rule permitting such testimony 
| in discretion of court by owner 
of personal property of a com- 
mon class or in general daily 


use. 
NEGLIGENCE — When a num- 
ber of circumstances are re- 
lied upon to establish negli- 


gence, cumulative effect may 
be sufficient for submission to 
fact finder though no one of 
them alone was sufficient. 


Digested from an opinion by 


Conford, J. A. D. rendered Dec 
). Appellate Div. Rodgers 


als v. Reid. For appellant 
Samuel A 
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l I of negligence 
arises the bailee to 
com vith proof that 
the occurred from a 

1SE than its negligence 
yr, if it cannot do that, t it 
exercised due care. However, the 
burde ‘f proof on the issues of 
legligence and proximate cause 





r i yn the plaintiff through- 
yut The presumption arising 
from proof of the bailment and 
y procedural and there- 
its probative effect 
once bailee has come for- 
ward with proof sufficient to 
enable the jury to find against 
the hypothesis of negligence and 
proximate cause. The bailor is 


ns on 


loss is on] 


fore 





loses 
the 





then remitted to the same burden 
of persuasion on these issues 
which the law imposes upon the 
plaintiff in any ordinary negli- 
gence action. The presumption is 
not one based on the natural 
probative relationship in reason 
between the facts postulated and 
hypothesis presumed in 
which case it would not lose its 
probative value merely because 
defendant came forward 
with evidence of due care. Spec- 
ifically, the eruption of fire does 


the 





the 
Uil 





not itself bespeak negligence. 
The bailment presumption is 
based ly on the policy 
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prevention code; the discarding 
»f greasy and oily parts in an 
open drum; and that on inspec- 


tions by the fire department in 





both April and May, 1956, the 
fire extinguishers were found 
not properly recharged and 
] boxes were not cover- 


In was made 


ater inspec 











ar evidence ad- 
y side as to 
t e last two condi- 

tions were ever corrected 
Within limitations, the exist- 
ence of a fact at one time will 


sustain an inference that it con- 


tinued to a later date. The force 








of the inference is subject to 
the tendency of the fact toward 
hange, and its value is largely 
within the discretion of the find- 
er of the facts under the con- 
rol of the court. The jury here 





was properly permitted to deter- 


mine the likelihood of the con- 
tinuance of open electrical boxes 
yn De 26, 1956. 


It is contended violation 
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High Court Asked To Void 
Double Conviction 


Washington 
Supreme Court 
by the Justice Dep 
set aside the ce 
George B. Petite, 
lawyer, for subornati 
jury, which it had w 
jury and d later 
defended on appeal 

Petite had been 
twice for the s: 
which, although 
and contrary to a subs. 
established 
inst double 


(ACCN The 


Nas been ved 
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’ fSTRAINTS — A restraint 
pendente lite to preserve the 
status quo pending final hear- 


; ng may be allowed though 
) there be serious doubt of the 
e ultimate success of the com- 


2 plaint. 

- -JGranting of restraint pendente 
lite to preserve the status quo 
js in the sound discretion of 

court and is based on the 

halancing of equities. 
2ESTRAINTS CREDITORS 
RIGHTS—While general cred- 
itor may not be entitled to in- 
junction prior to judgment to 
pre vent debtor from disposing 
if property, this principle has 
no application where creditor 
an trace funds into specific 
property and claims construc- 
tive trust therein. 
sted from an opinion by 
no, J. S. C. rendered Dec 

). Superior Court, Law Div 

Fitkin Biemorial Hosp. v. Magill. 

sor plaintiff—Robert V. Carton 


the 





D id, Ivins & Cart attys) 
defendants Joseph T 
(Parsons, Labrecque 

1a & Blair, attys 
nti filed a complaint 


George Magill 
his wife, all 
zZled funds 


in plaintiff’s 
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on or about Feb. 7, 1959 
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seeks an order 
ing defendants from sell- 
] ig or encumbering 
p "properties until final 
] a sup- 
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Plaintiff 
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endants 



























O tne urt 
gue that a general creditor has 
spe before judgment 
] fore is not entitled to 
! *tion prior to judgment 
) the debtor from dis- 
property. But t 
ciple has no appli- 
r plaintiff does not 
to become a gen- 
nt creditor but 
have an interest in 
the property involved by way of 





constructive trust which will 
be established on showing George 
bezzled moneys from plaintiff 
ch can be traced into the 
yropert 
Where the sole object of the 
injunction sought is to preserve 
the status quo until the rights 
f the parties can be decided on 


final hearing, injunction may 
properly be allowed though there 





be serious doubt of the ultimate 
uccess of the complair nt. The | 
est is “the balancing of equi- 
S Further, multiplicity of | 
Suits, which might be required } 
if no restraint were issued and 
plain tiff were ultimately suc- | 
ful, is to be avoided. Plaintiff | 

is established a prima facie 

















ise, and on the other hand, de- | 
endant will not be unduly pre- 
udiced by a temporary restrain- 
ng order. Bal i he equi- 
ties requires granti the re- 
pending hearing. 
the property acquired 
by as recently as 
be omitted from 
i because it is ob- 
ious that embezzled moneys 
rere not used to acquire or con- 
nue ownership thereof 
Crde yrdingly 
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| Weinick. For 


ESTOPPEL 
REAL PROPERTY — A buyer 


who rejects title stating only | 
reasons therefore | 


insufficient 


can thereafter assert other) 
defects as long as_ there 


has been no change of position 
by the seller in reasonable re- 
liance on the buyer’s apparent 
disregard thereof. 

—Ability of seller to perform is 
a condition precedent that is 
not excused by repudiation by 


the buyer on __ insufficient 
grounds, in absence of estop- 
pel. 

REAL PROPERTY — Buyer is 
not justified in refusing to 


close because of non-perform- 
ance of a condition for the 
sole benefit of the seller which 
the seller offers to waive and 
because of requested 40 min- 
ute delay in closing. 

—An existing easement in lands, 
no matter how minor, violates 
an agreement to convey free 
and clear of all encumbrances. 


REAL PROPERTY — WORDS 
AND PHRASES — An ease- 


ment is a right to use the land 


of another without compens- 
ation while a restriction is a 
limitation on the manner in 
Which one may use his own 
lands. 

—Term “subject to restrictions 
of record”, will not be con- 
strued to encompass. ease- 


ments when contract indicates 
contrary though might be so 
construed if buyer knew of the 
easements at time of contract 
or they were obvious and buy- 
er had inspected property be- 
fore contracting. 

Digested fr an opinion by 
Haneman, J. A.D. rendered Dec. 
7, 1959. Apy te Div. Bertrand 
v. Jones. For appellants — David 

I ndents — Ir- 

(George A. 





win J Silverlight 
Wood, atty 
On Sept. 16 


contra 


plaintiffs 





g id and paid a 
deposit of $2,900. Closing was set 
* Dec. 2 yntract t provided 
for conveyance by 
deed free f 1 all enc uninnnee 
pt ein specified” and 
that con e was to be “‘sub- 
ject to existing restrictions of 
ch have been 
ibject to the ef- 
i ny municipal zoning 
laws”. It tated that the 
K *t to a mort- 

gage whi payable forth- 
t of the mort- 

of convey- 
purchasers 
vere t tain a waiver of 
S right fror the mortgagee, 
assump- 
and a 
from 
bond 
pro- 
ge 
because 
it should 
be repaid to the purchaser “and 
thereup the rights and liabil- 


es Pe a ott . =: 
ities of the parties shall term- 


101 





1D1e¢ 


continua! I und 
age 
reiease I tne sellers 
“Ontinued 11 llity on ne 


vided that ent ‘of in 


aepo 


26 plaintiffs’ counsel 
yey de- 

yn Dec. 
tun ids. De- 
letter, 
is the date 
n time of 
Plaintiffs, their 
and defend- 

] eared at the 
lace Mrs. Jones, 
t he was preg- 

the deed 
Dur- 
attor- 
time 
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Insel, by 














oned 
advance. 
iffs’ 
1 fo he first 
Party Agreement be- 

nk, plaintiffs and 
defendants 
y the bond and 
Mr. Jones declared he 





ing 





I iis wife were willing to sign 
it and offered to send for his| 
vife who about 40 minutes 
away Plaintiffs stated they 





would not wait and refused to 
close because of the unavailabil- 
ity of Mrs to sign the re- 
lease agreement. A bank repre- 
sentative advised that it was not 
necessary to sign the Three Par- 





CONTRACTS —| 


> a dwell- | 


ty Agreement but that if the de- 
fendants did not sign, they 


would not be relieved of liabii- | 


ity on the bond. Defendants then 
offered to waive their right to 
be released on the bond but 
plaintiffs nevertheless refused to 
close solely because of Mrs. 
Jones’ absence. 

On Dec. 19, 1957 plaintiffs sued 
for return of their deposit and 
attendant legal expenses. De- 

ndants counterclaimed for 
damage for loss established 
by a later sale. 

Thereafter, plaintiffs’ counsel 
discovered for the first time a 
right of way across the 
southwest corner of the premises 
which had been given by ease- 
ment to the municipality in 1939 
by a predecessor in title. Plain- 
tiffs thereupon filed an amended 
complaint alleging for the first 
time that this easement consti- 
tuted a defect, ie., an encumb- 
rance and that by reason there- 
of defendants had breached the 
contract. Defendants answered 
that plaintiffs had waived their 
right to assert the sewer ease- 
ment as a breach and were es- 
topped from alleging it as such. 
Plaintiffs had judgment and de- 
fendants appealed. 


Held: The release of liability 
on the bond and mortgage was 
for the sole benefit of defend- 
ants and they offered to waive 
that right if necessary to close 
title. Further, Mrs. Jones had a 
valid reason for not attending 
the closing and under the cir- 
cumstances should have been 
given a reasonable time in which 
to sign the agreement. It would 
be inequitable and unreasonable 


as 


sewer 


to permit plaintiffs to escape 
from their contractual obliga- 
tion because of Mrs. Jones’ ab- 
sence. Plaintiffs refused to close 
on Dec. 16 for an inadequate 
reason. 


However, there is an easement 


fora sanitary sewer over a por- 
tion of the premises. Minor 
though it may be in respect to 
overall use of the premises, the 
easement cannot be construed 
as a “restriction” within the 
purview of the contract making 
conveyance “subject to restric- 
tions of record, if any, which 
have been complied with”, and 
an existing easement in lands 
to be conveyed violates the terms 


of an agreement to convey free 


and clear of all encumbrances. 
An easement is a right to use 
the land of another without 
compensation. A restriction is 
a limitation of the manner 
in which one may use his own 
lands. Though there have been 
cases in which the _ phrase 
“subject to restrictions of rec- 
ord” has been held to en- 
‘compass easements, they were 





where the court found 





ej r the purchasers knew of 
the easement at the time 
9f contracting or bates ease- 

nt was observable by mere 





casual inspection and the pur- 
chaser had inspected the prop- 
arty several times before the 
contract. Neither situation is 
here present. 

Further, the contract makes 
it clear that the term “restric- 
was not here used as syn- 


tions 


Onymous with “easements” as it 
relates to restrictions “which 
have been complied with” and 


this connotes a compliance by 
the vendor with restrictions on 
the permitted use of the prop- 
rty. 

Defendants’ title was therefore 
not free and clear of all encum- 
brances as required by their con- 
tract. Had plaintiffs relied on 
this defect they would have been 
within their rights in refusing 
to close. Where a contract con- 
tains a covenant against encum- 
brances, the existence of an en- 
cumbrance constitutes a breach 
of covenant even though the en- 
cumbrance be slight that in 
the absence of the covenant 
equity would compel specific 
performance. 

Defendants claim that since 
the plaintiffs did not raise this 
defect as a basis for their re- 
fusal to close, they waived it or 
are estopped from asserting it. 
But a waiver is a conscious, de- 
liberate, intentional relinquish- 
ment of a known right, and here 


sO 


the defect was not known. Nor 
is there a basis for estoppel. 
One who refuses to perform for 


insufficient reasons is not estop- 
ped from thereafter asserting 
valid reasons long as there 
has been no change of position 
by the other in reasonable reli- 
ance on the apparent disregard 
of the valid reasons. Thus, a buy- 
er of land who points out spec- 


as 


ific defects as his only reason 
for rejecting title cannot later 
set up other defects as a de- 
fense if those other defects 
could and would have been cured 
in time but for the buyers mis- 
eading the seller into thinking 
they were immaterial or non- 
existant. Ability of the plaintiff 


to perform is a condition prece- 
dent which is not automatically 
excused by a repudiation by the 
other even though that repudia- 


tion is based on another and 
insufficient ground. In the in- 


stant 


case it appears defendants 


could not have cured the defect 

in any event. Accordingly, there 

is no basis for estoppel. 
However, since the contract 


limits the liability of defendants 
to return of the deposit, the 
judgment is modified to delete 


the allowance of counsel fees. 
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The Columbia Study of Compensation for 
Automobile Accidents: An Unanswered Challenge 





by Fleming James, Jr.? 

In 1932 Dean Smith wrote for 
this Review: ‘“‘The Report by the 
Committee to Study Compensa- 
tion for Automobile Accidents is 
among the significant documents 
which have appeared in recent 
years.”’ He referred to a report 
to the Columbia University Com- 
mittee for Research in the Social 
Sciences which was made on the 
basis of a survey of the economic 
consequences of automobile ac- 
cidents.- The Columbia Study in- 
cluded an investigation of thou- 
sands of actual cases, which rep- 
resented a fair sample of experi- 
ence, both urban and _ rural, 
across the nation.’ It seems to 
me that this survey is probably 
the most significant contribution 
to the study of torts to appear 
so far in the twentieth century. 

Another landmark study of the 
economic consequences of accl- 
dental injury, the Railroad 
Study, made by the Railroad Re- 
tirement Board, covered work in- 
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juries in the railroad industry 
for the years 1938-1940. 

These careful and comprehen- 
sive case studies both dealt with 
the way accident losses were 
actually being met under a com- 
mon law system of liability and 
with the consequences of un- 
compensated losses in terms of 
human hardship to the injured 
persons, their families, and ot- 
hers indirectly affected. Both 
studies contained grave indict- 
ments of the present system 
These may be summarized 
follows: 

(1) Despite a few 
awards, the common law 
by and large did not fu 
pensate accident victims even 


as 








for their actual economic loss 
This inadequacy was especially 
pronounced where the loss was 
greatest, in serious and fatal in- 


jury cases.’ 


(2) Where 


nancially irresponsible 


defendant was fi- 


payments were m<¢ 


there was fina 


nificant 
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ship consequent upon the delay, 
particularly where the loss was 
serious. Where litigation was re- 
sorted to, this delay was greatly 
increased.’ 

(4) The great majority of per- 
sons injured had been in the 
lower income groups, *° and most 
payments for injuries resulted 
from a process of bargaining 
wherein the claimant was in the 


t 
1a 
weaker bargaining position be- 





cause of his economic need and 
the prospects of delay. The more 
serious the loss, the weaker his 


bargaining position. 


(5) There was a great disparity 
] n 


in receipt of payments among 
those suffering similar economic 
losses—a condition of feast and 
famine 


6) Even those who got large 
were not able to pre- 
se Suuns SO as to assure 
4inst continuing 


from the 





ac- 





econor 
cidents 
The Columbia Study concluded 
ystem was needed which 
would distribute payments more 
ly and more equitably ac- 
o losses, and which 
meeting future 
payments. It 


of compensa- 





would provide for 


by periodic 


neeas 





proposed aS& ~heme 


tion for automobile accidents a- 
long th nes of workmen's com- 


pensation acts 


In spite grave defects of 


of tne 


nt system as a method 


our present 
of compensating accident vic- 


nly one jurisdiction in the 
Anglo-American world, the pro- 

of Saskatchewan, Canada, 
adopted a system of com- 





vince 


iids 
pensation in any field besides 
that of industrial accidents.” 


The tendency among European 
countries has been towards strict 
liability in motor vehicle 
but none of them has substituted 
modified scheduled losses for tort 
damages.” 

The continued failure of 


proposal to secure wider adop- 


pases, 


thic 
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tion prompts several] inquiries. Is 
the need still there; or have the 
glaring defects been partly cured 
under the present system If 
they have not, are there defects 
in the proposed system as grave 
as, or graver than, those we now 
have, so that the proposal de- 
serves to fail on the merits? If a 
compensation system is desirable 
on merits, how can we ac- 
count for the failure? It is the 
purpose of article to con- 
sider these questions. 





the 
thls 


The studies we are considering 
dealt with events that happened 
some time ago: the Columbia 
Study nearly three decades, the 
Railroad Study nearly two. Much 
has happened since in- 
cluding war, inflation, and pros- 











perity. Dean Smith said in 1932 
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Has the impact of 
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fundamentally? The awards to 
successful litigants have certain- 
ly been increased by more than 

in the cost of living, and 
amounts are now 
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: But 
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thi 
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the rise 
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paid in settlement 
outstanding 








matic, 


how have accident vic 





by and large? Has there been 
prompter and more equitable 
i f payments accord- 


distribution ol 





ng to losses > still nave 
feast and jackpot jus- 
tice, but rer prizes for 
the winners? 


One of the foremost needs in 
study of torts during tl 
quarter of our century 1s 
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third 
a comprehensive factual exami- 
economic conse- 
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Compensation For Automobile Accidents Wins One, Files Another, 
a Fair Trade Suit 
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Consensus of Conference on Judicial Selection 
And Court Administration 


‘Last of Three Articles) 


“Effective Use of 
Judicial Manpower” 

The effective’ use of judicial 
manpower requires businesslike 
administrative organization and 
control. The variety and effi- 
ciency of the methods in use in 
many of the states demonstrate 
this. Differences in the systems 
are occasioned by factors of his- 
torical development, traditional 
attitudes, the size and population 
of the state or a particular com- 
munity, constitutional limita- 
tions, etc. 

1. There is need for an annual 
judicial conference of all judges 
at all levels within a court sys- 
tem to:supply a forum for de- 
velopment and sponsorship of 
needed’ revisions of court pro- 
cedure and administration; and 
to afford opportunity for the 
sharing of experiences and ideas 
and the development of a col- 
league-ship among the judges. 
The judicial conference should 
have an official status. The trial 
of cases should be suspended dur- 
ing the period of the conference. 
The expenses of attendance 
should be paid out of the public 
treasury. 

2. A state judicial council of 
15 to 20 members can be a ma- 
jor influence in devising and 
promoting improvements of court 
procedure and judicial adminis- 
tration. The composition of the 
judicial council may vary with 
local conditions but in general it 
should include representatives of 
the bench, the bar, the legisla- 
and the public 


3. Chief 


ture 


justices should be em- 


powered to assign judges from’ 
court to court throughout the 


state to meet varying needs and 


to equalize the case loads. The 
exercise of this power should 


not be dependent upon the con- 
sent of the judge who 
signed, or of his presiding judge 
or of the judge or judges of th 
court to which he assigned. 
It is important that the power 
to assign be recognized, although 
in practice it should not generally 
be exercised without consent. 
Any apprehension that the power 
it negated by 
in which 
exercised 
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might be abused is 


the states 
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may well vary with local condi- 
tions and traditions. 

5. In state and metropolitan 
courts the members of the judi- 
ciary should be relieved of 
sonnel, budget and other admin- 
istrative matters. These 10uld 


per- 





be delegated to a qualified ad- 
ministrator who is not a judge 
of tne court. This wiil enable 
all the judges of the court to 


devote their full time to 
work and ensure the application 
of efficient and ec 
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These statistics 


will be useful only if kept under 
the constant surveillance of 
those officials who have a con- 
tinuing need of them. A proper 
system of statistics can make 
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judicial administra- 
the understanding 
and the interest of the public 
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dicial improvements of a bas 
nature require years of careful 
planning, education and execu- 
tion and substantial sums of 
money. Strong, active state and 
ocal bar associations are essen- 
ial 

The necessity for thorough ed- 
icatior f the bench and bar 

*t to a program is of- 

ten overlooked. This education 
should be carried on in the law 
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after graduation. Law tea 
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these programs as well as in oth- 


the organized bar 
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LEGAL NOTICES 
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Federal Tax Notes 


by Harold Kamens 
DIVIDEND DISTRIBUTION: An 
automohile dealer company own- 
ed all of the stock of a realty cor- 
po! ‘ation which owned the build 
ing in which h the parent, the deal- 


er onerated. Later, all of the 





corporation, 
$7,000 face 
over some 
years, in 
totalling 


taxpayer received a 
value note, 
eight and 
quarterly 

$8,500 ‘representing a 
premium of $1,500 on the princi- 
pal amount). 


payable 
one-half 
Yr) 


Iinstaliment 





stock of the wholly- rime real Held: Based on the . 
estate subsidiary was transferred | tney were at the time of tk qui- 
to a newly created rr in and dation and corroborated b 
the new subsidiary’s stock was;the payments thereafter made 
agit transferred out to ;there is no justificatio or tax- 
the sole stockholder of the deal- payer’s reporting the receipt o 
er. This was done primarily to; the note at less than its princi- 
enable the stockholder to meet; pal amount. Castner Co., In 


30 TC No. 112. 
OVER-CEILING 


his obligations under a divorce 


settlement 


PAYMENTS: 













Held: Although the plan fol- | Taxpayer’s partnersh) $14 
lowed the form of a corporate re- 000 in over-ceil.ng 
organization, tne plan had no 500 cases of whiskey 
“business purpose” and constitut- received delivery nly Sé 
ed a taxable dividend distribution; The Commissioner had allowec 
to the stockholder. Bondy, 30 TC 10% of the payment as app D 
No. 110 to the 50 cases actually re ve 
INTEREST ON STOCKHOLDER and sold 
NOTES: Taxpayer, a bowling al- Held: The failure to allow the 





balance is 
for 


approved 
in ating tk 


ley, was incorporated with a $1,000 


capital, even though it took $366,- basis 






000 to start the enterprise. The as part of cost of goods si 
stockholders in the corporation the goods were never 
advanced in proportion to their Nor can taxpayers cl 
stock interest $109,000 on un-/ deduction. While a 
secured notes, the balance was’ incurred, taxp S 





to prove tl 
sustained 
consider 
should be 
policy. Spe 
CAPITAL 


obtained by loans from outsiders 
One of the conditions of the out- 
sider loans was that stockholders 
have “an equity” of at least $90,- 
000.00. 

Held: Taxpayer's deduct 


it is 7 
Whether 
disallowe a 
. DC Calif 
GAIN: Tax 


inecess 


the 





iger 


payel! 


lon for 





interest on the stockholder otes| principal occupation was that ot 
is disallowed. In sunstance, the; mortgage broker, although h 
stockholder advances were capital , aiso held a real estate de 
Harkins Bowling, Inc., DC Minn.,: license. In the tax year he ld 
8/22/58 four tracts of land he he n- 
NOTE RECEIVED IN LIQUID- | dividually and one t held by 
ATION: Upon liquidation of a!a partnershiy e wa 
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UNICORP 


Self-Contained 
COMPLETE 5 BOOK CORPORATE OUTFIT 






including 
\ FOLD-AWAY 
SEAL* 













» frsmanshiP 
felty| ty © Oe ne BO Book 


ee sections! 
4 oly fy tnteoret 


. oe 























Reduces 


3 DIFFERENT 
OUTFITS 
STARTING AT 


” *Optional 
Gold Lettering $1.00 $1 5.00 


Printed Minutes $1.00 


New and already in demand, the Unicorp completely integrated 
Corporate Outfit Library solves the time and space problem in many 
offices. 

Because of its compact format, All-State’s Unicorp fills all corporate 
fequirements with 60% less bulk—and is produced with the same high 
printing and engraving specifications as the standard corporate outfit 


Write or phone for all necessary data. 


(On Orders Received by Noon) 
MArket 4-5577 
ALL-STATE ortice suppiy co. 


502 HIGH STREET @ NEWARK 2,N. J. 


Shipped prepaid within 5 hours. 











NOW AVAILABLE! 
1960 NEW JERSEY LAWYERS 
DIARY AND MANUAL 
N. J. Law 
24 Edison PL., 
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Legal Secretaries Again 
Giving Course 


The Essex County Legal Sec- 
Association in cooper- 





t the Essex County Vo- 
a ) id Te nicai ocnoois, 
V1 r course on 
iu Ss 








proceau 
and 
docun 
Classe Will be held Monday 
and Thursday € £ Janu- 
a 4 thru March 14, 1960 from 
1220 1:30 P.M. in the Essex 
County Vocational and Tech- 
01 at 300 North 13 St., 
k Registrations mae be 
he 901 on Janué ry 4, 
ween 6:30 and 7:30 P.M Tu 
ree for those living or 
vorking in Essex Cour ind $14 
) } Certif s will b 
nted sé u S iy 
¢ S€ 





GIFT FOR YOUR SECRETARY! 
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CREDIT REPORTS: 


NEW JERSEY BUREAUS 


WILLIAM C. FAY, General Monoger 
MAIL: Box 643, Newark |, N./ 
PHONE: MUrdock 8-5444 
WIRE: Union, N. J. 




















——— 
—— 





Preferred By Lawyers Over 30 Year- 


For Our Unique Personal Service 


7 ayers Clinton 


TITLE INSURANCE COMPANY 


NF NEW JERSEY 
Organized by N.J. Lawyers « Operated for N.J. Lawyers 


g r A ligh 
“datighters. . note $4 98 ; Title Insurance Agencies In 
; me le FREEHOLD @ MorristowN @ New BRUNSWICK 
ient PaTERSON @® ‘ows RivER @ TRENTON 
Write =O 
15 MARKET ST. NEWARK, N. J. Mitchell 2-787 
Shipy at at Add 25e for air Seaton epee 
EASTERN WORLD PRODUCTS BERGEN COUNTY OFFICE: 63 HUDSON ST., HACKENS 
P.O. Box 6 B) Newark 1, J 








